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MEMORANDUM OPI NI ON
CGERBER, Judge: Respondent determ ned a deficiency in
petitioners’ 1993 Federal incone tax in the anmnount of $83, 430 and

a penalty under section 6662(a)! in the anount of $16,686. The

1 Unl ess otherwi se stated, all section references are to the
I nternal Revenue Code in effect for the taxable year in issue,
and all Rule references are to the Tax Court Rules of Practice
and Procedure.
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i ssue for our consideration is whether, as petitioners contend,
respondent’s determination of a deficiency is procedurally
fl awed.

Petitioners believe that respondent’s issuance of their
deficiency notice was an inproper assessnment of tax. At the tine
of trial, the Court surm sed that petitioners’ argunment was
wi thout nmerit. After reviewing the parties’ briefs, we are
convinced that petitioners’ position is wthout nerit.
Essentially, petitioners are confused about the chronol ogy of the
deficiency and assessnent processes.

Petitioners Kenneth and Lois Edwards, husband and w fe,
resided in Ctrus Heights, California, at the time they filed
their petition. Despite 6 nonths of correspondence, offers to
have neetings, and reassurances that no assessnent had been nade
at that tine, petitioners did not neet or confer on the nerits of
the determ nation with respondent's counsel.

| nstead, they chose to file interrogatories requesting
docunents connected with the deficiency process, Form 23-C
(Assessnent Certificate) and Form 4340 (Certificate of Assessnent
and Paynents) connected with the assessnent process, and the
nanmes of the persons who had determ ned the deficiency and
prepared the requested fornms. Respondent advi sed petitioners
that their interrogatories were premature and procedurally

fl aned.? Respondent al so extended an offer of a neeting where

2 On brief, petitioners raised the issue that respondent’s
answer to the interrogatories was unsatisfying. But petitioners
never noved, under Rule 104(b), to conpel a further and better

(conti nued. ..)
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petitioners would be able to see relevant portions of their
adm nistrative file. Petitioners did not agree to neet with
respondent. The parties did not stipulate any facts.

On brief, petitioners raised concerns about respondent’s
failure to deliver copies of the two fornms requested in
petitioners’ interrogatories. The request for Fornms 23-C and
4340 reflects petitioners’ m sunderstandi ng of or confusion about
the deficiency and assessnment processes. The requested forns
usually contain information about a taxpayer’s account, including
any assessnent or paynent that has been nade including the
assessnment date, the identity of taxpayer, the amount and type of
l[iability assessed, and the applicable tinme period. See
Saltzman, I RS Practice and Procedure, par. 10.02, at 10-4 and
par. 14.05[1], at S14-8 (2d ed. 1991 and Supp. 3 1998). |If, in a
situation simlar to petitioners’, no assessnment has been nade,
these forms would contain little or no information.

Respondent then noved to dismss for failure to prosecute
properly, and the notion was cal endared for hearing at the
schedul ed trial session. At the hearing, petitioners stated that
t hey woul d not present evidence on the adjustnents to incone
determ ned by respondent in the deficiency notice. Petitioners
only wished to pursue their procedural claimthat respondent’s
notice of deficiency was an inproper attenpt to assess a tax

liability.

2(...continued)
answer fromrespondent, so we shall not discuss it further.
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Section 6201(a) gives the Comm ssioner broad authority to
assess and coll ect taxes. That authority is restricted, however,
by the general requirenent that, with respect to certain types of
tax, a notice of deficiency nust first be sent to the taxpayer
bef ore assessnment and/or collection of the tax. Sec. 6213(a).
Upon issuance of a notice of deficiency, a taxpayer may chal |l enge
the correctness of the deficiency determnation in this Court by
filing a petition within a specified period of tinme. I1d. If a
petition is tinely filed, the Comm ssioner is precluded from
assessing or collecting the tax deficiency until the Tax Court’s
decision is final. |d.

These procedures ensure that a deficiency cannot be assessed
and/or collected without petitioners' being provided an
opportunity to show respondent to be in error. Because
petitioners filed a petition in this case, the deficiency anount
cannot be assessed or collected until our decision is final.

Though petitioners contend that respondent inproperly
assessed their tax, there is no evidence that respondent failed
to conply with the deficiency procedure or inproperly assessed
any tax. No assessnent has been made concerni ng respondent’s
determ nation for the 1993 tax year. Petitioners, although given
the opportunity to dispute the correctness of the deficiency and
penal ty, have chosen to present no substantive evidence regarding

respondent’'s determnation for the 1993 tax year. W accordingly
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hol d that petitioners have failed to show that respondent’s
determnation is in error.

In light of the foregoing,

Deci sion will be entered for

respondent.




